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®iuteb States Court of appeals 

DISTRICT OF COLUMBIA 
No. 9108 

LOUIS M. SIMONDS 

Also known as A1 Simonds and Allen Simonds, 

Appellant, 

vs. 


MILDRED JOAN SIMONDS, 

A minor by her next friend and mother, Rosalie Beckman, 

Appellee. 


BRIEF FOR APPELLANT 


Appeal from the District Court of the United States 
for the District of Columbia. 

JURISDICTIONAL STATEMENT 

This appeal has been taken under authority of Section 
17-101 of the District of Columbia Code from a fina} 
judgment of the District Court of the United States for 
the District of Columbia directing appellant to pay money 
to his minor daughter for her maintenance and to pay 
counsel fees to her attorney. 

STATEMENT OF THE CASE 

This appeal is based entirely upon points of law appar¬ 
ent on the face of the record. 
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Briefly, the facts are that a minor daughter who was 
living with her father in Maryland left his home, claim¬ 
ing mistreatment, and while living in that State with 
friends she commenced in the District of Columbia, where 
the father conducted a business, an action against him 
for maintenance, which action terminated in a judgment 
directing the father to pay direct to the daughter the sum 
of $100.00 a month for her maintenance and the sum of 
$350.00 to her attorney. The findings of fact made by the 
lower court (App. 9-12) succinctly states in chronological 
sequence all the material facts, and in order to avoid rep¬ 
etition here it is respectfully requested that the Court 
read and consider the findings of fact as a part of this 
statement. 


STATEMENT OF POINTS 

Point 1. The lower court was without jurisdiction to 
entertain an action by a child against the father for main¬ 
tenance. 

Point 2. The child had no cause of action under the 
law of Maryland where the parties were domiciled when 
her action was commenced and where her alleged cause 
of action arose. 

Point 3. A child cannot leave the home of the parent 
and compel him to provide support elsewhere. 

Point 4. The lower court was without authority' to en¬ 
ter a judgment requiring the payment of money direct to 
a minor. 

1 Point 5. The lower court was without jurisdiction to 
award counsel fees to the attorney for plaintiff. 
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SUMMARY OF ARGUMENT 

. Point 1. (a). An action by a child against its father 
for maintenance is not authorized by statute and is not 
maintainable at law or in equity, such an action being 
against public policy and not based on any property right 
in the child to be supported by the parent, (b). Schneid¬ 
er v. Schneider, recently decided by this Court, is dis¬ 
tinguishable in that it was in reality an action by the 
mother of the child in her own legal right, otherwise it 
should be overruled as contrary to established principle^, 
(c). The law imposes upon the father the primary and 
upon the mother the secondary duty to support a child, 
and this duty is owed to society rather than to the child. 
For the violation of this duty, the common law provides 
an adequate remedy in the form of an action for the value 
of necessaries furnished by a volunteer, while equity per¬ 
mits a suit by the mother in her own right to compel tne 
father to make contributions to her for the support of a 
child in her care and custody because she is performing 
their joint duty to society. To recognize in a child the 
right to sue for maintenance will require the remaking of 
the law in many other particulars. 

Point 2. The alleged cause of action in this case arose 
in Maryland and the parties were domiciled there when 
the action was commenced. Such an action is prohibited 
by the law of Maryland as contrary to public policy, and 
plaintiff had no cause of action to transport into the Dis¬ 
trict of Columbia. 

Point 3. The child left the home of the father where 
he was maintaining her, and he is not obliged to support 
her elsewhere. The mother has abandoned the legal cus¬ 
tody of the child awarded to her by the Connecticut di¬ 
vorce decree, but the child is not entitled to live where she 
wills and to require her father to support her there. 


i 

i 
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Point 4. There is no authority in law to support a 
judgment requiring money to be paid direct to a minor. 

Point 5. There is no authority in law to support a judg¬ 
ment awarding counsel fees to the child’s attorney, in an 
action such as this. If the attorney is entitled to recover 
at all it would be in an action at law in which the father 
would be entitled to a trial by jury under the Seventh 
Amendment to the Constitution. 

ARGUMENT 
Point 1 

Jurisdiction to Entertain Action by Child for Maintenance. 

(a). Action Not Authorized by Statute, Common law, 
or Equity. 

As measured by the complaint and the judgment entered 
thereon, this is an action by a minor child seeking to en¬ 
force a claimed property right in the duty of her father 
to support her and to require him to pay to her money to 
enable her to provide for her own maintenance and educa¬ 
tion. 

In the District of Columbia no such cause of-action is 
given to a child by statute, and no such action is main¬ 
tainable under the common law or under the general jur¬ 
isdiction of equity. 

Schneider v. Schneider, 78 U. S. App. D. C. 383, 141 F. 
(2d) 542, decided March 13, 1944 apparently was consider¬ 
ed by the lower court to be binding upon it. That case 
is distinquishable in several material respects, but if it is 
to be construed as authorizing a judgment such as the one 
in this case it should be overruled as being repugnant to 
established principles and precedents. 

Before the decision in the Schneider case it truthfully 
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could be said that nothing was more firmly established thah 
the rule that neither law nor equity would countenance 
an action by a child against a parent for support 

In Huke v. Huke, 44 Mo. App. 308, decided in 1891, a 
minor daughter, by her next friend, had sued her father foi* 
support and maintenance alleging that the father forcibly 
had compelled her to leave his house and that thereafter 
he had failed to provide for her maintenance, but the court 
stated that the action proceeded in the face of elementary 
principles and that no instance was to be found in the 
books where such an action had been maintained either a|t 
law or in equity. 

In Worthington v. W orthington, 212 Mo. App. 216, 253 
S. W. 443, decided in 1922, after recognizing to its fullest 
extent the legal as well as the moral duty of a father tb 
support his child, the court refused to recognize in the 
child any right of action to enforce this duty. 

In Rawlings v. Rawlings, 121 Miss. 140, 83 S. 146, six 
minor children, by next friend, had sued their father al¬ 
leging that for a long period of time he had not lived wit|i 
them and their mother and had not contributed anything 
to their support, wherefore they prayed the court to award 
an amount to be paid monthly by their father for their 
support, but the court repudiated the action saying: “ZTip 
law as known and expounded for centuries fails to sanctiou 
any such proceeding.” The court recognized to its fullest 
extent the legal and moral duty of the father to support 
his child but was concerned only with the form of remedy, 
pointing out that the duty of the father was enforced by 
permitting actions for the recovery of the value of neces¬ 
saries furnished by volunteers, but that a direct action by 
the child against the parent was prohibited upon the same 
grounds of public policy which prohibits an action by the 
child against the parent for tort. Concerning the under¬ 
lying public policy the court said: 
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4 ‘We are not justified in enlarging the jurisdiction 
of chancery beyond that indicated by statute, and in 
opening the door of the courts to any unruly or dis¬ 
obedient child who may complain at either the amount 
or land of support and maintenance provided by the 
father. • • • • • jf the chancellor can fix in advance 
the amount of support each dissatisfied child must re¬ 
ceive, then is parental authority superseded by judicial 
fiat, parental discipline swept away by self-assertion 
and disobedience on the part of children, and the in¬ 
tegrity of the home, the comer stone of society, is un¬ 
dermined. 

In Sikes v. Sikes , 158 Ga. 406, 123 S.E. 694, a child by 
next friend, sued his father for support alleging that his 
mother was dead and that his father had abandoned him, 
but the court held that there was no provisions in the law 
of Georgia allowing a minor child to sue for alimony. The 
court pointed out that in Georgia (as must be the case in 
most States) the remedy for the wrongful failure of the 
father to maintain his child was to be found in the statu- 
tcry provision for allowing support for children in suits 
for alimony or divorce brought by the wife, in actions at 
law for the value of necessaries furnished to children and 
in the statute making it a crime for a father to abandon 
a child and fail to provide for its support. 

In Hooten v. Hooten, 16S Ga. 86,147 S.E. 373, it was held 
that children could not bring a direct action against the 
father for maintenance through next friend, and that the 
fact that the person acting as next friend was their mother 
did not change the situation. 

In Yarborough v. Yarborough , 290 U.S. 202, the facts 
were as follows: A minor daughter by her grandfather as 
guardian ad litem, brought action in South Carolina against 
her father to require him to make provision for her educa¬ 
tion and maintenance. The father pleaded in defense that 
theretofore his former wife, the child’s mother, had obtain¬ 
ed in Georgia, his place of domicile, a divorce judgment 


con tainin g an award to her for the child’s education 
and maintenance which judgment he had complied 
with, and he contended that this relieved him ot i 
all further responsibility. Notwithstanding, the trial court , 
in South Carolina ordered the father to pay to the child s 
grandfather as trustee an additional amount each month 
for the child ’s education and support, and this was affirm¬ 
ed by the Supreme Court of South Carolina (186 S.C. 46;j 
166 S.E. 877). On certiorari, the Supreme Court of the 
United States reversed the judgment holding that the judg¬ 
ment of the Georgia court was determinative of the father s 
liability to the child under the law of his place of domicil 
and was entitled to full faith and credit The contention 
that the child was not bound by the Georgia decree for the 
reason that she had not been a party to the divorce suit 
between her parents had not been served with process, and 
that no guardian ad litem had been appointed for her there¬ 
in, the court answered by saying through Mr. Justice 

Brandeis: 

“In Georgia, as elsewhere, a property- right of a 
minor can ordinarily be affected by legal proceedings 
only when these requirements are complied with. But 
the obligation imposed by the Georgia law upon the 
father to support his minor child does not vest in the 
child a property right This is shown by the M 
among other things, that the minor cannot ununtam 
in his own name, or by guardian ad htem or by next 
friend, a suit against his father to enforce the obligae 

tion.” 


It is to be recognized, of course, that in the Yarborough 
case the Supreme Court was applying the law of Georgia 
as established by the decisions of the courts of that State 
and that it was not making any general pronouncement 
with respect to rights of children to sue for support under 
the laws of other States. The important point is that the 
Supreme Court recognized the inescapable legal corollary 
that to give sanction to the right of the child to bring an 
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action against the parent for support is to vest in the child 
a property right. The tremendous legal import of this is 
immediately apparent and will be discussed further at a 
later point in this brief. 

In Yost v. Yost, 172 Md. 128, 190 A. 753, a minor chiid 
of divorced parents, by his mother as next friend, had 
sued his father for maintenance, but the court held the ac¬ 
tion not maintainable, saying: 

“Apart from statutory regulation, however a care¬ 
ful examination leads to the conclusion that a majority 
of the courts in which that question has arisen have 
decided that as a general principle, such an action as 
this cannot be maintained by us on behalf of a minor 
child against the parent for nonfeasance as to the 
performance of moral duties of support, or for neg¬ 
lect. These acts, as distinguished from overt acts of 
tort grow out of and pertain to the relation of parent 
and child. Stated differently, for acts of passive neg¬ 
ligence incident to the parental relation, there is no 
liability. The doctrine is founded upon public policy, 
and is designed to preserve the peace and harmony of 
the home, as well as to recognize the authority of the 
parent, under normal conditions, responsible for the 
maintenance of the home.” 

(b). Schneider v. Schneider and Wedderbum v. Wed- 
derbura Distinguished and Critized. 

In Schneider v. Schneider, 78 IT. S. App. D. C. 383, 141 
F. (2d) 542, it was stated that a divorced wife had a right 
of action as “next friend” of the minor child of the par¬ 
ties against her former husband for the maintenance of 
the child, citing as authority Wedderbum v. Wedderburn, 
46 App. D.C. 149, and stating that in the latter case the 
court had upheld an action by a mother as next friend for 
the support of a child against a divorced father. 

The opinion in the Wedderbum case, by reason of its 
inaccurate and misleading syllabus and the non-technical 



manner in which the phrase “next friend” was employed, 
has been the invitation to intrude into the law of this jur¬ 
isdiction, contrary to fundamental principles, the propos¬ 
ition that the legal duty of a father to support his child 
vests in the child some sort of property right which can 
be enforced by or on behalf of the child. The facts howj- 
ever, leave no doubt that the decision supports no such 
proposition, and the Court is implored to read the trans¬ 
cript of record. The true facts are that the action in that 
case was not one by a mother as next friend of a child 
against a divorced father, but that the original action wa£ 
a plain, ordinary suit for maintenance of a minor chilli 
brought by a wife in her own right against her husband 
under the provisions of Section 9S0 of the Code of 19011 
(Sec. 16-415 Code of 1940). The final decree directed the 
husband to pay to the wife a specified amount for the main¬ 
tenance of the child. The child was not a party to the ac¬ 
tion and nowhere in the pleadings or in the decree is there 
any suggestion that the wife was proceeding other than ih 
her own right as the real party in interest. Later the 
parties were divorced in Virginia by a decree which ap¬ 
parently did not purport to provide for the maintenance 
of the child. At a time subsequent to the Virginia divorce, 
the District of Columbia court in supplemental proceed¬ 
ings had in the original maintenance suit increased the 
amount of maintenance previously awarded for the sup¬ 
port of the child and adjudged the father in contempt far 
having failed to pay the original amount, notwithstanding 
the contention of the father that the intervening Virginia 
divorce had terminated the original decree for maintenance 
and had divested the District of Columbia court of further 
jurisdiction. On appeal the action of the lower court was 
affirmed it being pointed out that the Virginia divorce 
while dissolving the status of marriage between the parties 
had not terminated the relationship of parent and child and 
that the decree for maintenance of the child continued in 
full force and effect. The decision in the Wedderburn case. 
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therefore, simply and soundly was that a final decree for 
maintenance of a minor child obtained at the suit of a wife 
was not terminated by a subsequent divorce between the 
parents and that the decree could be enforced and modified 
in the same manner as any other decree for maintenance. 

No confusion ever would have resulted from the Wed- 
derburn case had it not been for the unfortunate fact that 
in certain of the supplemental proceedings Mrs. Wedder- 
burn characterized herself as proceeding both in her own 
right and as the “next friend” of the child. Neither in 
the lower court or in the appellate court was there any is¬ 
sue with respect to who was the real party in interest, the 
only issue for decision being whether or not the Virginia 
divorce had terminated the District of Columbia decree. 
Any language in the opinion to the effect that the mother 
was proceeding as next friend of the child in the legal 
sense that the child was the real party in interest was 
obiter at best. This is emphasized by the appellate pro¬ 
ceedings which were entirely between the mother as the 
party appellant and the father as the party appellee, the 
infant not being in any way a party to the appeal, by next 
friend or otherwise. 

Coming now to the Schneider case, it is to be noted well 
that it was not even in form an action brought by an infant 
by next friend or guardian ad litem in the age-old method, 
now embodied in Rule 17(c) of the Rules of Civil Proced¬ 
ure for the District Courts of the United States, prescribed 
for bringing into litigation the personal legal rights of in¬ 
fants and incompetents without any legal capacity to sue. 
The action was brought by the mother in her own name 
as “next friend” of the infant. The Court speaks of it as 
“the mother’s cause of action as next friend to enforce the 
duty of support.” So it would seem that the Court re¬ 
garded the phrase “next friend” as employed in the com¬ 
plaint and as employed in the opinion merely to be de¬ 
scriptive of the mother’s relationship and descriptive of 
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the source of her own legal right, and that it did not regafcjd 
the phrase as being employed in its true technical legal 
meaning of a guardian ad litem for an infant plaintiff 
suing to enforce the personal property rights of the infant. 

In the appellate proceedings in the Schneider case no 
issue was presented or passed upon concerning the man¬ 
ner in which the maintenance for the minor child was to be 
paid, but it seems reasonable to presume that what was 
sought by the mother and what was contemplated by this 
Court was that judgment should be entered directing per¬ 
iodical payments to be made by the father to the mother 
for the maintenance of the child just as is done in divorce 
decrees and ordinary maintenance decrees and that it was 
never contemplated that the maintenance should be paid 
to the child. If this be correct, then the Schneider cage 
in this respect was simply an action by a mother in her 
own right against the father for the maintenance of their 
minor child, dependent on her for support, wh^ch 
she is entitled to maintain under the general jurisdiction 
of equity notwithstanding that the parents are divorced. 
See Rogers v . Rogers , 51 HL App. 683; Eldred v. Eldred, 
62 Neb. 612. The real party in interest and the proper 
party plaintiff was the mother, and the employment of the 
phrase “next friend” was surplusage or merely descrip¬ 
tive in connection with the fact of motherhood of the source 
of her legal right to sue for the maintenance of the child. 

(c). General Observations. 

It would seem that in this jurisdiction the whole sub¬ 
ject of maintenance of children is becoming unnecessarily 
confused by a failure to recognize and apply the exceed¬ 
ingly simple rules of the common law and the principles 
of equity as they have existed for ages. When a child is 
bom there devolves upon both the father and the mother 
the legal as well as moral duty to support the child during 
the period of its minority. This duty in its legal sense is 
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owed by the parents not to the child but to society, it being 
the theory of our civilization that parents should be re¬ 
sponsible to provide for their offspring and not to impose 
that duty upon others. The primary’ duty to support a 
child rests upon the father but the mother is under a sec¬ 
ondary duty which will become primary in the event of 
the death of the father and which may become primary 
under other circumstances. If the parent wrongfully fails 
to provide for a child, the common law permits a volunteer 
to provide the child with necessaries and to recover the 
value thereof from the parent on the basis of a quasi¬ 
contract. In the event of the separation of the parents and 
the failure of the father to provide for the support of a 
child, equity gives to the mother, because of her secondary 
liability to society and because she is performing for the 
father his primary duty to maintain the child, the right 
to compel periodical contributions from the father for the 
support of a child in her care and custody and dependent 
upon her for support. Equity has never recognized in any¬ 
one save the mother such a remedy. In recognition of the 
fact that the mother is the real party in interest, divorce 
statutes generally provide that in case of divorce the 
mother may be awarded alimony for the support of minor 
children in her care and custody, and so far as is known 
the statutes of no State require the children to be made 
parties to the action. Aside from civil remedies, the duty 
which parents owe to society to support their children is 
the basis for statutes making nonsupport of children a 
criminal offense. The duty of a parent to support the 
child creates no right in the child to sue the parent. 

- Blackstone said in substance that the reasons for many 
established rules of law appear only in the difficulties which 
arise when the rule is abrogated. It was the wisdom of the 
common law and of equity for centuries to deny to a child 
the right to sue its father for support. One of the reasons 
for this rule obviously was the public policy which for the 
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preservation of the home and parental 
to the child the right to sue its parents for tort and which, 
anuL with equal force to suits for maintenance. Am 
£ reason for the rule undoubtedly was tie inabilriy 

of the courts to devise any reasonable P roc ^" al 
niaue The difficulties which already have arisen in this 

VL from the lifting of the lid of this legalPandora^s 

box are small compared with the swarm of troubles whic 
are sure to come to plague the courts if the lid j 
quickly closed. For instance: If onecluld, ishm, ^ 
right to sue the father for support then a » of a ^ 
Jnor children have the right to sue him; but must they 
aU become dissatisfied at the same time and leave home 
togetoeTand bring a joint action or can they leave hom 
separately as the mood strikes them and sue the ^thej 
sav if seven children seven suits. If the children 
bringTeparato actions must the other children who have 
obtained judgments for their maintenance ^ m^de par- 
Hes to the actions of those seeking judgments because o 
he interest of each to keep the father going as a produc- 
ine source of support and not to be crippled financially by 

thf judgments of others. If the father defaults m tiie pay - 
the judgment* T, e nnitted that the most 

ments of maintenance, shal P iudff- 

diligent child attach his property to satisfy his o 3 * 

mint while the less diligent children starve or shall the 
Hurt appoint a receiver for the father to divide his as- 
sets among the children. All this sounds si y 
verv good reason that it is silly but every one of the 
questions mentioned not only could anse but probabl 
^11 arise if the court holds that a child can sue its father 

for support. 

Furthermore, some very serious questions JUfrise 
with respect to the doctrine of r eS J «* f aia_ It is imP 
in the language of Justice Brandeis m th * Yarborough 
case«,prTthat the right of a child to sue its father for 
maintenance must be predicated upon a property nght 
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in the child, and that being so the rights of the child can¬ 
not be affected in any judicial proceeding in which the 
child has not been made a party, served with process, and 
represented by guardian ad litem. In all divorce actions 
and maintenance suits between husband and wife in which 
alimony is sought for the support of minor children, the 
children will have to be joined either as parties plaintiff 
or defendant, served with process if the latter, and repre¬ 
sented by guardian ad litem, in order to cut off the right 
of a child to bring a suit of his own if he is not satisfied 
with the results obtained in the litigation between his 
parents. 

Another set of complexities arise in connection with 
the manner to be prescribed for the payment and enforce¬ 
ment of judgments rendered in favor of a minor, a portion 
of which will be discussed at a later point in this brief. 

The old-fashioned law which recognized in the child 
no right whatsoever to sue the father for support, but 
contented itself with enforcing the moral and legal duty 
which the father owes to the community to maintain his 
offspring through action brought by the mother in her own 
right, and not in the representative capacity of “next 
friend,” to compel the father to assist her in their joint 
obligation to society to maintain their child in her actual 
care or dependent upon her, through actions for the value 
of necessaries furnished a child by volunteers when the 
father failed to perform his duty, and through prosecu¬ 
tions in the criminal courts for the criminal neglect of a 
child, seems to have served well for a long time and might 
not have been devoid of the wisdom of experience. 

A final point to be noticed in this connection involves 
the right to trial by jury guaranteed by the Seventh 
Amendment to the Constitution. In a case such as this 
where the child is living with strangers the common law 
permitted as the only remedy an action for the value of 
necessaries furnished. In such an action the father would 
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be entitled to a trial by jury both as to his liability and 
as to the valne of necessaries. The effect of the judg¬ 
ment entered in this case is to compel the father to pro¬ 
vide the child with money with which to pay for necessary 
ies. Can the court by judicial fiat create a cause of action 
which by short-cut denies the right to a trial by jury? 


Point 2 

Action Governed by the Law of Maryland. 

Regardless of the law of the District of Columbia, this 
case is governed by the law of Maryland. The lower 
court in its findings of fact found that at the time plain¬ 
tiff’s alleged cause of action arose and at the time the 
action was commenced both the plaintiff and defendant 
were living in Montgomery County, Maryland, where de¬ 
fendant was domiciled. Defendant conducted a place of 
business in the District which made him available for the 
service of process here. Plaintiff elected to bring her 
action in the District of Columbia because no such action 
would have been permitted in Maryland, an action by a 
child against the father for maintenance having been de¬ 
clared to be contrary to the public policy of that State. 
Yost v. Yost , 172 Md. 128, 190 A. 753. As pointed out bf 
the Supreme Court in the Yarborough case, supra, thfe 
right of a child to sue for maintenance must be grounded 
in a property right. Maryland gives a child no such 
property right, and having no cause of action in Maryland 
plaintiff could not transport one into the District of Col¬ 
umbia. 

i 

Assuming there could be any possible doubt concerning 
the law of Maryland in the light of the Yost case, that 
doubt should be settled by the courts of that State and 
if for no other reason the lower court should have refused 
to entertain the action. Curley v. Curley . 74 App. D. Cf. 
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163,120 F. (2d) 730; Melvin v. Melvin, 76 U. S. App. D. C. 
56, 129 F. (2d) 39. 


Point 3 

Father Entitled to Support Child in His Home. 

It is well settled law that a father is entitled to support 
his child in his own home and that no liability exists for 
necessaries furnished to a child who voluntarily departs 
from the home. 

In Weeks v. Merrow, 40 Maine 151, the court summar¬ 
ized the law substantially as it has been stated many 
times before and since to be: 

“Where a child leaves his parent’s house, voluntar¬ 
ily, for the purpose of seeking his fortune in the world, 
or to avoid the discipline and the restraint so neces¬ 
sary for the due regulation of families, he carries 
with him no credit ; and the parent is under no obli¬ 
gation to pay for his support. 

“This doctrine is well established by authority, and 
though, at times, it may operate with apparent sever¬ 
ity, is based upon sound principles. To permit a 
minor, at his election, to depart from his parent’s 
house, with power to charge that parent with his sup¬ 
port, would tend to the destruction of all parental au¬ 
thority, and invert the order of family government.” 

See also: Maschauer v. Downs, 53 App. D.C. 142; Angel 
v . McLellan, 16 Mass. 28; Creeley v. Creeley, 258 Mass. 
460; Iroquois Iron Company v. Industrial Commission, 
294 Ill. 106; Ramsey v. Ramsey, 121 Ind. 215; Stant v. 
Lamberson, 8 N.E. (2d) 115 (Indiana); Hyde v. Leisenring, 
107 Mich. 490, 65 N.W. 536; Brosius v. Barber , 154 Mo. 
App. 657, 136 S.W. 18; Haskell v. Haskell, 104 N.Y.S. 28, 
aff. 236 N.Y. 635; Butler v. Commonwealth, 132 Va. 609, 
110 S.E. 868. 



In the case at bar, the child admittedly left the home 
where the father was maintaining her and although the 
child made more serious charges in her complaint, the most 
the court could find had been established by the evidence 
was, as stated in paragraph 7 of the findings of fact (App. 
11 ), that a lack of congeniality developed between the fath¬ 
er and child following which the father did not talk to her 
much and she felt that she was not wanted in his home, 
find that on occasions the father failed to leave food for 
her when he and his wife did not eat dinner at home. 

If children are to be sanctioned to leave home on this 
sort of provocation and sue the father for independent 
support then there will no longer be any such thing hs 
parental authority. Indeed, if children are given the pow¬ 
er under any circumstances to leave home and to sue the 
father and put him to the humiliation and expense of justi¬ 
fying his conduct, the very threat of the exercise of this 
power will be sufficient to enable wilful children to domi¬ 
nate the home. 

In the case at bar, the lower court apparently did not 
rest its decision upon any finding that the child was driven 
from the home by the father, but rather upon the propos¬ 
ition of law as stated in paragraph 3 of the conclusions of 
law (App. 13) that the father having been deprived of tljie 
custody of the child by the Connecticut divorce decree lit 
was not necessary for the child to live with him in order 
to be maintained by him. 

The facts are that the legal custody of the child was 
awarded to child’s mother when the child was less than 
three years old but that the mother for many years had 
failed to exercise any actual custody. (App. 9-10). When 
the child was fifteen years old she commenced living with 
her father with her mother’s consent. (App. 10). Aft^r 
leaving her father’s home she lived with friends in Mary¬ 
land, and after this action was commenced she went to the 
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home of her maternal grandmother in Connecticut and 
then left there and went to live with a Mrs. Edward Israel, 
who is not related to her, in East Norwalk, Connecticut, 
where she was living when the final judgment was entered. 

The lower court apparently construed the unexercised 
right of custody originally given to the mother to permit 
the child to wander about at will with the power to compel 
her father to give her money to support herself. While 
a great amount of sympathy must be felt for the child, 
Mildred, as the unfortunate victim of a broken home, the 
judgment in this case cannot be affirmed without doing 
violence to legal principles. If the child is no longer sub¬ 
ject to control as to where she lives then the best that can 
be done is to declare her to be emancipated. 

Point 4 

Maintenance Improperly Made Payable Direct to Minor. 

Neither the Wedderburn case, the Schneider case, nor 
any other case ever decided in England or America author¬ 
izes a judgment such as entered in this case directing the 
payment of maintenance direct to a minor. Any other 
judgment for the payment of money due to a minor could 
be satisfied legally only by payment to a duly appointed 
and qualified guardian of the minor’s estate and could be 
used for the minor’s benefit only under supervision of the 
court. Although this particular minor is now seventeen 
years of age she has not yet attained the age prescribed 
by law to be competent to manage her own financial af¬ 
fairs. If the general law is not to be followed with respect 
to maintenance suits by minors, where is the age to be 
fixed, or is to be left to be determined in each case whether 
or not the otherwise legally incompetent minor is suf¬ 
ficiently mature to be entrusted with the money? 

It has been said that the law aspires to be a mosaic of 
conforming parts; therefore, if it be true that it was the 
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intention of this Court in the Schneider case by judicial 
fiat to intrude into the mosaic of the law the right of an 
infant to sue for maintenance, then this Court must be 
prepared by judicial fiat to revise the law in many respects 
including the law appertaining to the payment of money 
to infants. 

Point 5 

No Jurisdiction to Award Counsel Fee. 

No authority is to be found anywhere for the judgment 
awarding a counsel fee to the attorney for the plaintiff. 
Even under the divorce statute suit money, including 
counsel fees, is authorized to be awarded only to the wife. 
The attorney is not a party litigant entitled to obtain a 
judgment in his favor. If the attorney for the plaintiff 
had any claim against the defendant for services rendered 
on behalf of the child, which is not conceded, his only rem¬ 
edy would have been by an action at law for the value of 
necessaries furnished to the minor, in which case the de¬ 
fendant would have been entitled to a trial by jury under 
the Seventh Amendment to the Constitution. Here, again, 
the lower court in order to do what it deemed to be sub¬ 
stantial justice was obliged to make up law as it went 
along. It would seem more fitting to leave this legisla¬ 
tion to Congress. 

Respectfully submitted, 


JEAN M. BOARDMAN 
OSCAR J. SEE 
Attorneys for Appellant. 
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1 In The 

DISTRICT COURT OF THE UNITED STATES 

For The 

District of Columbia 
Civil Action No. 23853 

MILDRED JOAN SIMONDS, 

A min or by her next friend and mother, Rosalie Beckman 
7105 Shelton Road, Bethesda, Maryland 

Plaintiff 

vs. 

LOUIS M. SIMONDS, 

Also known as Al Simonds and Allen Simonds, 

3333 A. Connecticut Ave., N.W., Washington, D. C. 

Defendant. 

I 

COMPLAINT POE SUPPOBT AND MAIN TENANCE OF 
DEFENDANT’S DAUGHTEB 
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The complaint of Mildred Joan Simonds, a minor, by her 
next friend and mother, Rosalie Beckman, respectfully 

shows: 

1. That she is the daughter and only child of the 
defendant and her said next friend and mother; that she 
is 16 years of age and she was born March 9, 1928 in 
Brooklyn, New York. Her said father and mother were 
married in 1926 at Portchester, New York and divorced 
in New Haven, Connecticut in 1931. 

2. That after living in various places, including a pub¬ 
lic home, the cost of which defendant contributed to par¬ 
tially; plaintiff lived in January 1944 with her grand¬ 
mother on her mother’s side at Durham, Connecticut, at 
which time defendant offered plaintiff to make her home 
with him and his now wife in the District of Columbia, 
and on January 18, 1944 plaintiff began living with her 
said father in his beautifully furnished home at 6501 
Ridgewood Avenue, Chevy Chase, Maryland. After the 
first several nights when plaintiff was required to be 
present in said night club until almost midnight, she was 
permitted to go home evenings where she slept alone 
until the return of the defendant and his wife which 
was during the hours from 4 to 5 A.M. and at which 
time plaintiff was awakened by the noises made by de¬ 
fendant and his wife and also radio playing. On several 
occasions the key to the house was not left for plaintiff 
in the usual place wherefore she was compelled to go 

to defendant’s place of business which is a long dis- 
2 tance from the said home, at night. On numerous oc¬ 
casions during the hours between 1 to 3 A.M. the tele¬ 
phone which is located on the floor below from plaintiff’s 
bedroom, rang, awakening plaintiff, and when she answered, 
a voice which she recognized as that of defendant’s spoke 
some meaningless word or two. After numerous repeti¬ 
tions, plaintiff complained to the telephone operators and 
she was advised to let the receiver stay off the telephone 
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which she did. Upon the return of defendant in the early 
morning hours aforesaid, plaintiff was awakened by the' 
loud and angry shouting, cursing and utterances of vile 
words of and by defendant, because of the receiver being 
left off the telephone, at which time he threatened to send; 
plaintiff to a reform school. Defendant promised plain-; 
tiff $5.00 a week for her own use but which he failed 
to give her; such allowance averaging nearer $2.00 a week.; 
Plaintiff was advised to consult a doctor because of excess; 
weight who advised periodic visits the cost of which was; 
$2.00 each, defendant refused to give plaintiff said costj 
Outside of a skirt, blouse and 2 slips and hat, which her 
said step mother gave her, plaintiff was unable to buyj 
any clothes or shoes for which she was in need of wheit 
■first coming to live with her father aforesaid. 

3. Both defendant and his wife were very unfriendly 
towards the plaintiff without any reason as she had done 
or said nothing to justify same. On one occasion plains 
tiff asked defendant if she may have some schoolmates 
call at the house some evening, whereupon defendant} 
stated that he would not allow plaintiff to have any com¬ 
pany unless he was present, which meant that she could 
never have company as he was away every evening and 
night. 

4. For several weeks prior to March 21, 1944 no food 
was left for plaintiff, whereby she was compelled to im¬ 
pose upon the parents of a school chum in order to eat, 
which fact, together with the unfriendliness of defendant 
and his threatening and peculiar actions causing plain+ 
tiff to be in fear of her safety’ she was compelled to and 
did leave defendant’s said house. She is unable to be 
with her mother due to lack of facilities of her hom^ 
which consists of one room in a rooming house, and he^ 
illness. 

5. Defendant has for a number of years been and h^ 
now is the proprietor of a well patronized and popular 
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that she could get more. Defendant asked plaintiff why 
she wasn’t friendly and why her mother allowed her to 
come when she had refused to allow the same about four 
years ago and the plaintiff replied that her mother had 
a reason for it. Defendant denies that he ever refused to 
pay any Doctor’s bills. Defendant denies allegation as to 
clothes and states that he bought over $100.00 worth of 
clothes for her. 

3. Defendant denies allegations in paragraph No. 3 
and says that the plaintiff from the time of her arrival 
constantly attempted to cause friction between his pres¬ 
ent wife and the defendant and did not appreciate any¬ 
thing that the defendant did for her. Defendant admits 
that he refused to allow the plaintiff to have parties at 
his home during his absence but told the plaintiff that 
she could have parties on Sunday when the defendant 
and his wife were home to properly supervise the same. 

4. Defendant denies all allegations in paragraph No. 4 
except as to her mother’s illness and facilities as to 
which allegations he has no knowledge or information 
sufficient to form a belief. Defendant further states that 
plaintiff’s mother has always refused to have her daughter 
live with her. 

5. Defendant admits the allegation in paragraph No. 
5 as to being the proprietor of the Brown Derby, his 
home and summer cottage but denies that he owns a yacht 
and that his income is substantial. 

6. Defendant has no knowledge or information suffi¬ 
cient to form a belief as to allegations in paragraph No. 6 
except that he denies that he refused to provide main¬ 
tenance for plaintiff. 

7. Defendant denies all allegations in paragraph No. 7. 

Wherefore, the premises considered, the defendant 
prays: 



1. That the complaint be dismissed. 

6 2. That the plaintiff be ordered to return to| 

her grandmother’s farm at the expense of the de¬ 
fendant. 

3. As for such other and further relief to which he 
may be entitled. 

ALLEN SIMONDS. 


OSCAR J. SEE, 

Attorney for the Defendant. 


Bank of Commerce & Savings Bldg., 
Washington 4, D. C. 


District of Columbia, ss: 

I 

Allen Simonds being first duly sworn on his oath de[ 
poses and says that he has read the aforegoing and an¬ 
nexed Answer by himself subscribed, and knows the con r 
tents thereof; that the matter and things therein stated 
upon his own personal knowledge are true, and those 
stated upon information and belief he believes to be true. 

ALLEN SIMONDS. 


Subscribed and sworn to before me this 26 day of April, 
1944. 

Morris Abrams, 

Notary Public, D. C. 

i 

My commission expires on July 31, 1945. 


Copy of the aforegoing mailed to Counsel for the Plain¬ 
tiff this 26th day of April, 1944. 

OSCAR J. SEE 
Attorney for Defendant. 
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ting to her the care, custody and education of their child, 
the plaintiff herein. The aforesaid divorce was granted 
upon constructive service of process on defendant and no 
provision was made for the maintenance of the child. 

3. At the time the aforesaid divorce w^as granted, plain¬ 
tiff and her mother were living with plaintiff's maternal 
grandmother in New* Haven, Connecticut, where plaintiff 
continued to live until she was about seven years of age at 
which time she was placed in the Jewish Home for Children 
in New Haven, Connecticut. Plaintiff continuously lived 
in the aforesaid home until she was approximately fifteen 
years of age at which time she was taken from the home 
by Mrs. Edward Israel who had become acquainted with 
her, and thereafter for approximately one year plaintiff 
lived with Mrs. Israel and her husband in Connecticut. In 
the latter part of 1943, the plaintiff left the home of Mrs. 

Israel and went to the home of her aforesaid ma- 
10 temal grandmother in Connecticut, where she either 

visited or lived until the latter part of December, 

1943. 

4. From the time of the birth of the plaintiff until 
the latter part of December, 1943, the defendant assumed 
little or no responsibility towards her and the amount 
which he contributed towards her maintenance was so 
negligible that it is not ■worthy of mention. 

5. Since the aforesaid divorce obtained by plaintiff’s 
mother, the defendant has remarried twice, and in Decem¬ 
ber, 1943, he was living with his third and present wife in 
a home owned by him in Montgomery County, Maryland. 
At the invitation of defendant, plaintiff came to visit him 
during the Christmas holidays of 1943, and during this 
visit defendant invited her to make her permanent home 
with him and his present wife. After obtaining the con¬ 
sent of her mother, plaintiff accepted this invitation end 
thereafter lived with defendant and her step-mother in 
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their home in Montgomery County, Maryland, until March 
31, 1944. 

6. Defendant and his present wife were both employed j 
in an occupation which required them to be absent from 
home until a late hour at night, but plaintiff knew about! 
this situation and accepted it at the time she agreed to 
live with them. After she had lived there about a month 
a lack of congeniality developed between her and defendant 
following which defendant did not talk to her much and 
plaintiff felt that she was not wanted in his home. On| 
occasions he failed to leave food for her when he and his | 
wife did not eat dinner at home. 

i 

7. On March 21, 1944, without the previous knowledge 
or consent of defendant, plaintiff discontinued living in | 
defendant’s home and went to live with certain neighbors! 
with w’hom she had become friendly and she was living | 
with them in their home in Montgomery County, Maryland,! 
at the time this action was commenced on April 13, 1944. 
At the time this action vras commenced, defendant was a 
resident of Maryland, but was conducting a business in ! 
the District of Columbia. Sometime after this action was 

commenced he moved into the District and is now 
11 living here. 

i 

8. In June, 1944, while a motion for mainten¬ 
ance pendente lite was pending before this court, plain- j 
tiff left the home of her aforesaid friends in Maryland 
and went to the home of her maternal grandmother in 
Connecticut and shortly thereafter went to live with Mrs. 
Edw^ard Israel and her husband at East Norwalk, Con¬ 
necticut, wdiere she has since lived. 

9. Plaintiff’s mother, who following her divorce from 
the defendant herein resumed her maiden name of Rosalie 
Beckman, and wdio appears herein as the next friend of 
plaintiff, although she has had the legal custody of plain¬ 
tiff by virtue of the aforesaid Connecticut divorce judg- 
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ment, has not provided a home for plaintiff at least since 
the time plaintiff was placed in the aforesaid Jewish Home 
for Children. Since the commencement of this action, 
plaintiff’s mother has remarried and she is now known 
as Rosalie Banks. She is living in the District of Columbia 
with her present husband. The maternal grandmother of 
plaintiff had remarried shortly before plaintiff came to 
visit with her father in December, 1943. Plaintiff does 
not desire to live with any of her relatives because she 
feels that they have all been derelict in providing a home 
for her. She does desire to live with Mrs. Edward Israel 
who has befriended her and has provided a home for her. 

10. Mrs. Edward Israel, although not related to plain¬ 
tiff, has manifested great interest in the welfare of plain¬ 
tiff. Plaintiff is now living with Mrs. Israel with the con¬ 
sent of her mother, and at the time of hearing the de¬ 
fendant, through counsel, conceded that she was a person 
of good character. Mrs. Israel personally appeared be¬ 
fore the court, and the court has been impressed with her 
fitness to provide a suitable home for plaintiff. 

11. Defendant owns and operates a night club, known 
as the Brown Derby, located at No. 3333 Connecticut Ave., 
N. W., in the District of Columbia. The evidence concern¬ 
ing defendant’s income has been vague and unsatisfactory, 
but considering all the circumstances the court is convinced 
that he earns, or is capable of earning an income sufficient 
and probably more than sufficient to enable him to pay 

the amounts hereinafter mentioned. 

12 12. The attorney for plaintiff has rendered serv¬ 

ices on her behalf in connection with this proceeding 
to the value of at least $350.00. 

Wherefore, the Court makes the following 

Conclusions of Law: 

1. This court has jurisdiction to entertain this action 
and to enter a judgment in favor of plaintiff. 
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. 2. This court should exercise jurisdiction notwithstand- | 
ingthat at the time this action was commenced both plain- | 
tiff and defendant were living in Maryland. 

3. The defendant having been deprived of the custody; 

of the plaintiff by the Connecticut divorce judgment, 
which has not since been modified, and the question of; 
plaintiff’s custody not being before this court, it is not| 
necessary that plaintiff five with defendant in his homej 
in order to be entitled to be maintained by him. j 

4. Plaintiff is entitled to judgment requiring defendant 
to pay to her the sum of $100.00 a month for her main¬ 
tenance, payable in installments of $50.00 each on the 
first and fifteenth days of each month, the^ first installment 
to be due and payable as of June 15, 1945. 

5. The attorney for plaintiff, Philip Wagshal, is en¬ 
titled to judgment requiring defendant to pay to him the 
sum of $350.00 as a counsel fee for services rendered to 

plaintiff herein. 

Dated this 27th day of June, 1945. 

DANIEL W. O’DONOGHUE 

Justice. 

I 

JUDGMENT FOR MAINTENANCE ETC. 

13 This action having come on for hearing, and upon 
consideration thereof; it is this 27th day of June, 

1945; ! 

ADJUDGED: ORDERED AND DECREED: that the 
defendant be and he hereby is required to pay to the plain¬ 
tiff, Mildred Simonds, the sum of $100.00 a month, pay¬ 
able $50.00 on June 15, 1945, and a like sum of $50.00 on 
the first and 15th day of each month thereafter, and it is 
further ORDERED: that the defendant pay to Philip 


Wagshal the 
herein. 


sum of $350.00 for legal services rendered 

* 'f 

BY THE COURT 

’' DANIEL W. O’DONOGHUE 

Justice. 




